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Desegregated Schools 


Mr. Mine: The Rounp Taste is delighted to have with us to dis- 
cuss where we go to carry out the May 17 decision of the Supreme 
Court outlawing segregated schools Harry S. Ashmore, executive 
editor of the Arkansas Gazette, of Little Rock, and author of the 
most timely publication in this field, entitled The Negro and the 
Schools, published last spring. We are also delighted to have with us 
Kenneth B. Clark, associate professor of psychology of the City Col- 
lege of the City of New York and author of an equally timely 
analysis in this field, entitled, Desegregation: An Appraisal of the 
Evidence. 

Mr. Ashmore, as a southerner who is interested in politics, public 
affairs, and the schools, what do you consider the major problems in 
carrying out the Court’s decision? 


Mr. AsHMorE: You mentioned politics, public affairs, and the 
schools; and they all seem to have run together at this point. Let me 
say, first, that this is an old, old moral issue in this country. We have 
been divided on this question of how we treat our minority groups 
throughout our history. We even fought a war in part about it at 
one time. I am not concerned personally with the moral abstractions 
which may be here involved. They are important, but my concern 
in the study which we conducted and in the book which we wrote 
has been with the practical problem of how you put together two 
separate school systems which were created by people who never 
intended to put them together and never visualized that the day 
would come when they would be required to do so. 

I suggest that there are tremendous practical problems involved 
here, regardless of how people may feel where right and justice may 
lie in either one of these conflicting points of view. 


Mr. Mine: Mr. Clark, as a social psychologist, do you have some 
ideas and attitudes about this matter of the purposes and attitudes of 
the people who erected these two school systems which Mr. Ashmore 
has just described? 
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Mr. Crark: Yes, I do. I certainly agree with Mr. Ashmore that there 
are tremendous practical problems which will have to be faced and 
solved in the desegregation of the schools. I think, however, one of 
the important problems which we must face is the problem of exag- 
gerating the problems. It is certainly understandable that people be-- 
lieve that the issue of desegregating schools involves the issue of 
racial attitudes. Social scientists themselves have contributed to this 
belief by constantly repeating that you cannot change people's be- | 
havior unless you change their attitudes. This, I think, is open to 
serious question. Many studies have so indicated—including studies | 
in the area of desegregation. For example, desegregation took place 
in the Army on a rather wide scale, and there was no evidence that the | 
attitudes of the soldiers were changed before their behavior. 


Mr. Mince: What about that, Mr. Ashmore? What about the Army’s | 
experience? | 

Mr. AsuMmore: I suggest that you have a rather different situation | 
there. The Army, after all (and I happen to have spent some time 
in it), is a pretty rigid community; and if somebody issues an order, | 
the order is usually carried out. What we are talking about here is} 
the matter of free people trying to adjust to a situation where they | 
have wide disagreements. The Army simply does not tolerate dis-. 
agreements. 


Mr. Mine: I would certainly agree with that, because I will match) 
my length of service in the Army against yours. But one of the things: 
that impressed me about the United States Army in the period in} 
which I was a member of it was that some tremendous number of 
us were spending an awful lot of time either segregating each other; 
or objecting to segregating each other. 


Mr. Asumore: That is right; and I remember the last tour of actives 
duty I had at Camp Chafee in Arkansas (I am in the infantry, inci- 
dentally). I came back into the Army for the first time since I had! 
served in it during the war, and I found it a completely desegregatedi 
post. It was a right remarkable sight. There was not even a vestig 
of segregation left anywhere. Everybody seemed to be getting alon 
all right; but it occurred to me that, when you jerk a young man into 
the Army, so many bad things are happening to him the first da 
that the fact that he finds himself mixed up with someone of another 
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race hardly surprises him. It gets in focus, and he does not have a 
free choice. 


Mr. Mine: Clark, how would that compare to the “social trauma,” 
I believe you fellows call it, of the youngster going to school for 
the first time? 


_ Mr. Crarx: It seems to me that, when the youngster goes to school 
for the first time, he adjusts to whatever school situation he finds. If 
he finds a segregated school situation, he adjusts with varying degrees 

of difficulty to that. If he finds a nonsegregated school situation, he 

accepts this as normal and adjusts to it. 

Since I mentioned the Army, I would like to state why I mentioned 
it—merely as an example of the fact that individuals prior to the 
desegregation in the Army said that it could not take place unless 
you had a prior change in the attitudes of the individuals who were 
going to be involved. Here is a good illustration of the fact that you 
could get a change in a social situation without changing the attitudes 
prior to changing the situation. 


Mr. Asumore: I have had this argument with all the social scientists 
I have been working with in the course of the study, Mr. Clark. 
Being a nonscholar myself, maybe I put too much emphasis on the 
question of attitudes. I do realize that behavior does not always reflect 
basic attitudes, but I think that in this question you have to begin 
somewhere; and it seems to me that you have to begin with the 
Beton of the reality of this case. I have defined the two attitudes, 
white and Negro, in this country as being polar attitudes in which the 
‘American white man (and, please note, I am not saying solely the 
Southern white man) does not yet accept the Negro as his equal and 
where the American Negro is no longer willing to accept anything less. 
30, obviously, there is a serious conflict of what I believe to be the 
prevailing attitude, with exceptions, of course, on both sides. 
} And it is in that area between these polar attitudes that I think 
‘ve have to find some kind of compromise which will enable us to 


| 


I 


| 
I 


. 
‘lo what the North Carolina Institute of Government has described 
Js the task of preserving the schools while we also preserve the peace. 


Mr. Mine: Is the question really truly and properly put as being 
| question of the attitudes of people or perhaps more accurately the 


\esires of people without regard to their race? Is not the problem 
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really a substantial political problem as to how the powers of govern- 
ment are to be exercised in this field? Let me remind you, as we 
told the Supreme Court in as strong a language as we could, that 
the question really presented here was whether the power of the 
state governments and the local governments could properly, under 
our Constitution, be used to separate people in the public schools 
solely on the basis of their race. So that the question becomes one 
of long-range political considerations as to the kind of government 
and the powers of the government of the United States on both the 
federal and the state bases. Is that not really the question? 


Mr. AsHMorE: That is the question. And I would like to ee 
you, Mr. Ming, of a fellow South Carolinian of mine—I am a native 
of South Carolina—named John C. Calhoun, who is a rather neglected 
political prophet in our country, because he unfortunately wound uP 
on the wrong side or at least the losing side of a great moral issue; 
People tend to forget that Mr. Calhoun gave great thought to ze 
mechanics of a democracy and how it works in precisely this are 
about which we are talking. Calhoun was the one who had the doc-: 
trine of the concurrent minority, with which I know you are familiar. 
Basically, Calhoun said that, in a democracy, simply having a majority, 
a simple majority, was not enough to do the job. You also had t 
have a minority which, being outvoted, was willing to accept the willl 
of the majority; and he aid that there would be cases where the! 
minority was not willing. We had cases like that in 1860, with con 
sequences I .am sure you are both familiar with. 


Mr. Mine: Of course, in that case the minority, I take it, to whic 
you refer was the southern minority; is that right? 


Mr. AsHmore: Yes. There are two minorities involved in this. 
keep having to remind people. There is the Negro, who, of cour. 
is a member of a racial minority, and there is the southern white m 
who for some eighty years has been a member of a political minority 
in the United States. | 


Mr. Crarx: A very effective political minority, however. | 


Mr. Mine: And of course, when he allies himself with the northert 
Democrats, he sometimes becomes a part of a political majority, do 
he not? 


Mr. Asumore: Yes. That has been the genius of our system. W) 
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could always get together in some area of compromise in this big tent 
which is the Democratic party, which manages somehow to contain us 
all most of the time, although every now and then somebody breaks 
out at one corner or another. 


Mr. Mine: Including some racial minorities, too, is that not right? 


Mr. AsHmors: Exactly! Mr. Clark had challenged me, or at least had 
filed a minor dissent, let us say, on this question of attitudes. I would 
like to hear him develop that a little bit. He apparently does not be- 
lieve, as I do, that the attitudes will be the final determinant in the 
practical problem. 


) Mr. Crark: No, I really do not believe that attitudes, per se, are 
€ important factors to be taken into account in the process of deseg- 
egating the schools in America. I think that we have many examples 
f social change taking place with negative attitudes, with the majority 
of the people opposing the direction of change. For example, in the 
area of military conscription in the draft, you will remember that not 
even a hundred years ago the most intense resistance existed in relation- 


ship to the draft. 


| Mr. Mine: Is that the draft in the Civil War to which you are 
referring? 


Mr. Crark: That is right. 


Mr. AsHmore: I think that it is also fair to say that the draft is 
still unpopular even in 1954. 
| Mr. Crarx: Absolutely! 


Mr. Mine: It is still a little shock, I think, to young men to be told 
hat their friends and neighbors have decided to get rid of them. 


Mr. Crarx: I am reasonably sure that, if this particular govern- 
mental policy was decided by the wishes of individuals, we would 
have to make serious modifications of the policy. I think that there 
ire other examples, for example, on income taxes. Most of us might 
not like to pay income taxes, but we are required to pay income taxes, 
because the government believes this is an effective way of maintain- 
ng the stability of government. 

| Mr. Mince: What about prohibition ? I am with you on conscription, 
he draft; I take it Mr. Ashmore is; and on income taxes I think he 
ind I would probably agree with you. What about prohibition? 
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Mr. Crark: I think that the prohibition argument has been over 
done as an analogy to the problem of desegregation for a number o 
reasons: First, the matter of prohibition was the attempt on the par 
of the government to influence and regulate an individual’s behavior 
In the case of the nature of our schools, it is not a question of in 
dividual behavior, you see; it is a question of a state service. In the 
case of prohibition the offender was usually an individual, or a na 
of individuals, clearly outside the law. In the case of segregated edu 
cation the offender is the state, and the Supreme Court in its May 
17 decision merely said that the state could not impose ot 
education on children, because it harms and damages the personality 
of these children. ) 


Mr. AsHMmore: Mr. Clark, the state is made up of people, and peopl 
have prejudices. Whether they be good or bad and whether or no 
they should have prejudices, they do have prejudices, and they a 
Under our system they have something to say about how publig 
affairs shall be conducted. You say that the attitude is not important. 
agree with you to this extent—that it probably does not make any dif 
ference whether the white southerner likes the Supreme Court decision 
The real question is, “Will he accept it?” That is a question yet to be 


determined in some places. | 
| 


Mr. Crarx: That question, I believe, revolves around the issue co} 
the stability of government. Whether the white southerner, or the 
northerner, accepts the Supreme Court decision or not is a questio# 
concerning the nature of our government. Do we accept and abide by 
laws and judicial decisions with which we may not personally pee 
That question to me involves the basic question of the nature anc 
stability of democratic government. The alternative to that is anarchy’ 


Mr. Mine: Are we not in the United States (and I learned this 
from you social scientists, plus some observations of my own), by 
comparison with some of the European countries, for example, < 
fairly lawless people? Let us take the example of the speeding motor} 
ist stopped by a traffic officer. He knows what the law is; he know: 
that he was violating it; but does he get angry at himself? Does he 
feel repentant? Of course he does not. He gets mad at the cop, he 
gets mad at the judge who fines him, and so on. 


Mr. AsuMore: And not only that. I might remind you, Mr. Ming 


THE UNIVERSITY OF CHICAGO ROUND TABLE 7 


hat he finally winds up before a jury of his peers, consisting of 
welve people who share his own dim view of the law and generally 
et him go. 


Mr. Mine: Represented, too, usually by a lawyer who probably 
hares the same attitudes about the law. 


Mr. Crarx: It is extremely difficult to generalize about the Amer- 
ean people. By the same token, we could generalize that the Amer- 

n people are also very conforming people. Gunnar Myrdal gen- 
ralized that the American people are also very moral people—a 
eople who are concerned deeply with the democratic creed and 
emocratic ideology. To say that Americans are lawless or have a 
radition of lawlessness is obviously not saying the whole truth. 


Mr. AsHmore: “Lawlessness,” I think, may be a fairly strong word. 
suppose at some extreme the law does work. The man gets in 
il, occasionally anyway if he cannot pay his fine... 


Mr. Mine: Or pay his lawyer. 


Mr. AsHmorE: . . . or pay his lawyer. Yes, more importantly, his 
awyer. 

Maybe I could say this: I see this court decision as a milestone on 
very long journey that the Negroes and whites in this country have 
raveled ever since the founding of this republic. It has been a pretty 
smeven sort of journey, with some backward moments in it but 
enerally, over all, with a good deal of progress. I think now that 
yhat we are up against once again, aside from the particular issue 
f race, is this very difficult business of how does a democracy, de- 
ending on free institutions, protect the declared rights of a minority 


vhile it still respects the desires of the controlling majority. 


| Mr. Crark: I certainly agree with you. 


Mr. Mine: Ashmore, a little bit ago, referred to Calhoun and right- 
| described him as one of the neglected political figures in the United 
Mtates. Let me call your attention to one of the equally neglected judi- 
val figures, Mr. Justice Harlan, who, in his dissent in 1896 to the 
‘lebrated, or infamous, as you choose, Plessy versus Ferguson Case, 
vid about ail there was to say—and none of us has been able to add 
ry much to what he said—about this matter of the role of the 
cial minority in the political-social structure of the United States. 


t 
I 
{ 
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We have been talking about attitudes here and the effect of attitude: 
on government action. Is there, in your judgment, a recognizably 
different attitude about this matter on the part of Negroes? We have 
been talking about it from the point of view of whites, but even 
Calhoun would have agreed that the attitude of the minority was 
relevant. Is there one? 


Mr. Crark: Oh, I think that there is no doubt that the attitude of 
the Negro in 1954 must be taken into account in making our predic: 
tions as to whether desegregation will or will not work. In 1954 the 
Negro may be characterized as being pretty calm and confident abou’ 
his constitutional rights. On May 17, rights which he felt he had hac 
before May 17 became officially clear. They became part of our organis 
law. It would be very unrealistic to believe that the Negro toda 
could in terms of any type of justification agree to any compromisin 
of his basic constitutional rights. The individuals who suggest tha 
maybe in the interests of social stability, the Negro should postpoms 
these rights, should be content with the fact that the Supreme Cour 
has given the decision, and therefore not ask for implementation— 
those individuals do not understand that it is practically impossibl 
for the Negro to do this now, because he is now aware of the fac 
that he is not alone in believing that he should not at any time hav; 
been a second-class citizen. Well, that is a matter of law now. 


Mr. Asumore: That is true, but again, you see, I think that th 
genius of our whole democracy is that it does somehow, with oni 
pressure canceling out another, compromise on these great divisiv 
issues, of which this is one. It is not that people actively compromise 
except perhaps they come around to accepting what they regard i 
reality. 


Mr. Mine: I would ask, as a professional negotiator and old 
fashioned horsetrader, is it not true that, if you start off to compromises 
you wind up with a compromise that is a darned sight worse than th 
compromise you are inevitably going to wind up with anyhow? | 


Mr. AsuMore: Entirely correct, Mr. Ming! And I do not expe 
you to appear before the Supreme Court and admit the possibilit 
of compromise any more than I expect John W. Davis on the othe 
side to admit the possibility of compromise. 


Mr. Crarx: But I do not see the area in which it is possible for tk 
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Negro people and their lawyers and advocates to compromise. How 
can you compromise your constitutional rights without losing them 
completely? 


Mr. AsHMore: You compromise in this important way. The right 
has now been declared; it exists. Nobody can seriously argue that the 
language of the Court was not quite definite. The decision was unani- 
mous. The only way to protest is to secede. We tried that once, and 
it did not work out very well. So now we have to live with this thing. 
But let me remind you that there are eleven thousand school districts 
in these seventeen states which have practiced segregation (I believe 
that Mr. Ming will bear with me), that each one of these is the legal 
administrative unit, and that nothing happens in any district unless 
it is undertaken voluntarily or unless somebody brings a lawsuit. The 
means of compromising in a situation where it might appear that 
the effort to bring about integration would create a difficult social 
situation in that community would be not to file suit. I think that in 
some southern communities that is going to be the pattern for some 
years to come. 


Mr. Crark: On what basis do you make that judgment? 


Mr. Asumore: I may be wrong, but I would hope that the respon- 
sible Negro leaders, if they believe that if they pressed for this new 
| right they would create violence or continuing hostility or a very 
difficult social situation in which they as well as the whites would 
have to live, that they would probably, weighing the short-range gain 


against the long-range gain, be willing to hold off at least for a while. 


| Mr. Mine: I think that I would be inclined to agree with Ashmore 
about his judgment about the timing. I certainly agree with his state- 


| ment about the local autonomy of the eleven thousand school dis- 


‘ tricts, and I think that I probably would also agree with his implied 


suggestion that this is a good political arrangement. 

What do you have to say, Clark, about the validity of the conclu- 
sion when it is perfectly obvious to me, at least, that there is no uni- 
'formity among the sixteen million Negroes in the United States about 
| the matter of segregated schools any more than there is among the 
| one hundred and thirty-eight or one hundred and forty-eight million 
whites in the United States about the matter? 


Mr. Crarx: I have to say this: I traveled around in the South quite 
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a bit within the last three years, starting in Clarendon County, South 
Carolina, when the first of these cases was brought, and I heard a 


position similar to the one Mr. Ashmore takes expressed at that time, | 


that actually the Negroes who brought these cases, by the very fact 
of bringing the cases, were jeopardizing their status—minimum that 


it was—in the community. They were being counseled by some in-_ 


dividuals—needless to say not NAACP lawyers—to wait, to postpone 
bringing the cases until the time was more propitious. 


Mr. Mine: But they could not wait for the benefit of the children | 


who are now going to school, could they? 


Mr. Crark: They could not. And the thing which strikes me as 


remarkable, as I observe the Negro people in America in 1954, is the 
fact that many of them, the dominant influences in the Negro com- 
munity, are not hysterical; they are not extremists; they are calm. 
They simply confidently ask that their children no longer be harmed 
in inferior segregated schools. This is a simple matter of fact. 


Mr. Mine: You and Mr. Clark, Ashmore, have been talking about 
this as an exclusively southern problem, and I think that I know 
something about the attitude of southerners toward this, but I would 
like to know what you think about the impact of this decision on the 
North. I am sure that you have some ideas about it. 


Mr. Asumore: I do, indeed. I must say that I never really counted 
southern Delaware among the southern states, for instance. I think 
that this goes back to my discussion of attitudes. As I said earlier, I 
think that we have reached a point now where there is no longer a 
distinct southern attitude on this question. 


Mr. Mine: On this point of segregation? 


Mr. AsHMore: Yes. There is a white American attitude which seems 
to prevail, North and South. The main distinction which we have 
had is that we in the South, where until recently the great majority 
of American Negroes lived, have translated our attitude into law. 
This we can no longer do. The Supreme Court now has knocked 
that out. Outside the South, where Negroes have been few until 
recent years, people have tended to take a high moral position. It did 
not cost them anything to do it. They did not have the problem. 


Mr. Mine: And their statute books did not reflect the real conduct 
of the community? Is that right? 
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Mr. AsHMore: That is right. But in the last thirty years there has 
been a tremendous redistribution of the Negro population in this 
country. The out-migration has sent Negroes by the millions into 
the non-South. The proportion of Negroes to whites is dropping in 
the South, while it is increasing in most of the great cities of the 
non-South. All of a sudden it seems that, when you get to testing this 
pious northern attitude, it turns out to be pretty much like the south- 


ern attitude. 


Eee 


Mr. Mine: Yes, the segregated schools of the North, of my own 
home town, for example, which result from residential segregation, are 
in fact just as segregated as the schools of Little Rock. Is that not right, 
Ashmore? 


Mr. AsHMoreE: That is true. And let me say this: I am not saying 
that defensively nor am I saying it negatively. I think that you have 
had a shifting of the southern attitude in one direction and a shifting 
of the northern attitude in another, so that they have come together. 

The attitude in the South is far less rigid than it was a generation 
ago. We have accepted and accommodated great changes in the rela- 
tionship between the races. We did not particularly like it. The Negro 


) has now become a voting citizen, and remember we rolled with that 


punch, and the sky did not fall in. His status is rising everywhere, 


» and we have accommodated and we have accepted these changes. 


Mr. Mine: But he became a voting citizen, did he not, under the 
leadership of some strong decisions by the Supreme Court of the 


} United States and of the Courts of Appeal of the United States? 


Mr. AsHMmore: Yes. 


Mr. Crark: But I think, from what Ashmore has just said, that 
maybe the South, by virtue of this May 17 decision, might give the 


North an education in how to have very genuinely good human 


relations. 
Mr. AsHmore: That is possible. 
Mr. Mine: If they are able to do that, I think that probably all of 


| us Americans would be indebted to the South for helping us to solve 
| what certainly is currently one of our major problems. 


But one of the things I would like to know from you, Ashmore, 
before we wind up here, is whether or not you have any ideas about 
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the responsibility of individuals—individuals like you and me and 
Clark—North and South, with regard to this matter? 


Mr. Asumore: I think that it finally falls down, as things do in a 
democracy, to an individual problem. How we work this out will 
be the cumulative effect of millions of hard personal decisions that 
members of both races are going to have to make. And as I say, they 
are not easy things. They will need a little forbearance. I would like 
to say this, Mr. Ming: I do not expect to get it from the NAACP. 
We always hope that we are going to be let alone, but we know 
that we are not. 


Mr. Mine: So we can be sure that we would agree that govern- 
ment is still everybody’s business. Is that right? 


Mr. AsHmorE: Exactly! It is everybody’s business, and that is what 
makes it so tough and very interesting. 
And I would like to say, finally, that I am not unoptimistic. 


SS 
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CIVIL RIGHTS AND THE ISSUE OF RACE 


DISSENT BY MR. JUSTICE HARLAN IN PLESSY v. FERGUSON 
MAY 18, 1896 


* 


By the Louisiana statute, the validity of which is here involved, all 
railway companies (other than street railroad companies) carrying 
passengers in that State are required to have separate but equal ac- 
commodations for white and colored persons, “by providing two or 
more passenger coaches for each passenger train, or by dividing the 
passenger coaches by a partition so as to secure separate accommoda- 
tions.” Under this statute, no colored person is permitted to occupy a 
seat in a coach assigned to white persons; nor any white person, to 
occupy a seat in a coach assigned to colored persons. The managers 
of the railroad are not allowed to exercise any discretion in the prem- 
ises, but are required to assign each passenger to some coach or com- 
partment set apart for the exclusive use of his race. If a passenger 
insists upon going into a coach or compartment not set apart for 
persons of his race, he is subject to be fined, or to be imprisoned in 
the parish jail. Penalties are prescribed for the refusal or neglect of 
the officers, directors, conductors and employés of railroad companies 
to comply with the provisions of the act. 

Only “nurses attending children of the other race” are excepted 
from the operation of the statute. No exception is made of colored 
attendants travelling with adults. A white man is not permitted to 
have his colored servant with him in the same coach, even if his con- 
dition of health requires the constant, personal assistance of such 
servant. If a colored maid insists upon riding in the same coach with 
a white woman whom she has been employed to serve, and who may 
need her personal attention while travelling, she is subject to be fined 
or imprisoned for such an exhibition of zeal in the discharge of duty. 

While there may be in Louisiana persons of different races who are 
not citizens of the United States, the words in the act, “white and 
colored races,” necessarily include all citizens of the United States of 
both races residing in that State. So that we have before us a state 
enactment that compels, under penalties, the separation of the two 
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races in railroad passenger coaches, and makes it a crime for a citizen 
of either race to enter a coach that has been assigned to citizens of 
the other race. 

Thus the State regulates the use of a public highway by citizens 
of the United States solely upon the basis of race. 

However apparent the injustice of such legislation may be, we have 
only to consider whether it is consistent with the Constitution of the 
United States... . 

In respect of civil rights, common to all citizens, the Constitution of 
the United States does not, I think, permit any public authority to 
know the race of those entitled to be protected in the enjoyment of 
such rights. Every true man has pride of race, and under appropriate 
circumstances when the rights of others, his equals before the law, 
are not to be affected, it is his privilege to express such pride and to 
take such action based upon it as to him seems proper. But I deny 
that any legislative body or judicial tribunal may have regard to the 
race of citizens when the civil rights of those citizens are involved. 
Indeed, such legislation, as that here in question, is inconsistent not 
only with that equality of rights which pertains to citizenship, Na- 
tional and State, but with the personal liberty enjoyed by every one 
within the United States. 

The Thirteenth Amendment does not permit the withholding or the 
deprivation of any right necessarily inhering in freedom. It not only 
struck down the institution of slavery as previously existing in the 
United States, but it prevents the imposition of any burdens or dis- 
abilities that constitute badges of slavery or servitude. It decreed uni- 
versal civil freedom in this country. This court has so adjudged. But 
that amendment having been found inadequate to the protection of 
the rights of those who had been in slavery, it was followed by the 
Fourteenth Amendment, which added greatly to the dignity and glory 
of American citizenship, and to the security of personal liberty, by 
declaring that “all persons born or naturalized in the United States, 
and subject to the jurisdiction thereof, are citizens of the United States 
and of the State wherein they reside,” and that “no State shall make 
or enforce any law which shall abridge the privileges or immunities 
of citizens of the United States; nor shall any State deprive any person 
of life, liberty or property without due process of law, nor deny to any 
person within its jurisdiction the equal protection of the laws.” These 
two amendments, if enforced according to their true intent and mean- 
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ing, will protect all the civil rights that pertain to freedom and citizen- 
ship. Finally, and to the end that no citizen should be denied, on ac- 
count of his race, the privilege of participating in the political control 
of his country, it was declared by the Fifteenth Amendment that “the 
right of citizens of the United States to vote shall not be denied or 
abridged by the United States or by any State on account of race, 
color or previous condition of servitude.” 

These notable additions to the fundamental law were welcomed by 
the friends of liberty throughout the world. They removed the race 
line from our governmental systems. They had, as this court has said, 
a common purpose, namely, to secure “to a race recently emancipated, 
a race that through many generations have been held in slavery, all 
the civil rights that the superior race enjoy.” They declared, in legal 
effect, this court has further said, “that the law in the States shall be 
the same for the black as for the white; that all persons, whether 
colored or white, shall stand equal before the laws of the States, and, 
in regard to the colored race, for whose protection the amendment 
was primarily designed, that no discrimination shall be made against 
them by law because of their color.” We also said: “The words of the 
amendment, it is true, are prohibitory, but they contain a necessary 
implication of a positive immunity, or right, most valuable to the 
colored race—the right to exemption from unfriendly legislation 
against them distinctively as colored—exemption from legal discrimi- 
nations, implying inferiority in civil society, lessening the security of 
their enjoyment of the rights which others enjoy, and discriminations 
which are steps towards reducing them to the condition of a subject 
race.” It was, consequently, adjudged that a state law that excluded 
citizens of the colored race from juries, because of their race and how- 
ever well qualified in other respects to discharge the duties of jurymen, 
was repugnant to the Fourteenth Amendment. . . . 

It was said in argument that the statute of Louisiana does not dis- 
criminate against either race, but prescribes a rule applicable alike to 
white and colored citizens. But this argument does not meet the dif- 
ficuity. Every one knows that the statute in question had its origin in 
the purpose, not so much to exclude white persons from railroad cars 
occupied by blacks, as to exclude colored people from coaches occupied 
by or assigned to white persons. Railroad corporations of Louisiana 
did not make discrimination among whites in the matter of accomoda- 
tion for travellers. The thing to accomplish was, under the guise of 
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giving equal accommodation for whites and blacks, to compel the 
latter to keep to themselves while travelling in railroad passenger 
coaches. No one would be so wanting in candor as to assert the con- 
trary. The fundamental objection, therefore, to the statute is that it 
interferes with the personal freedom of citizens. “Personal liberty,” 
it has been well said, “consists in the power of locomotion, of changing 
situation, or removing one’s person to whatsoever places one’s own 
inclination may direct, without imprisonment or restraint, unless by 
due course of law.” If a white man and a black man choose to occupy 
the same public conveyance on a public highway, it is their right to 
do so, and no government, proceeding alone on grounds of race, can 
prevent it without infringing the personal liberty of each. 

It is one thing for railroad carriers to furnish, or to be required by 
law to furnish, equal accommodations for all whom they are under a 
legal duty to carry. It is quite another thing for government to forbid 
citizens of the white and black races from travelling in the same public 
conveyance, and to punish officers of railroad companies for permitting 
persons of the two races to occupy the same passenger coach. If a 
State can prescribe, as a rule of civil conduct, that whites and blacks 
shall not travel as passengers in the same railroad coach, why may 
it not so regulate the use of the streets of its cities and towns as to 
compel white citizens to keep on one side of a street and black 
citizens to keep on the other? Why may it not, upon like grounds, 
punish whites and blacks who ride together in street cars or in 
open vehicles on a public road or street? Why may it not require 
sheriffs to assign whites to one side of a court-room and blacks to 
the other? And why may it not also prohibit the commingling of 
the two races in the galleries of legislative halls or in public as- 
semblages convened for the consideration of the political questions of 
the day? Further, if this statute of Louisiana is consistent with the 
personal liberty of citizens, why may not the State require the separa- 
tion in railroad coaches of native and naturalized citizens of the United 
States, or of Protestants and Roman Catholics? 

The answer given at the argument to these questions was that 
regulations of the kind they suggest would be unreasonable, and could 
not, therefore, stand before the law. Is it meant that the determination 
of questions of legislative power depends upon the inquiry whether 
the statute whose validity is questioned is, in the judgment of the 
courts, a reasonable one, taking all the circumstances into considera- 
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tion? A statute may be unreasonable merely because a sound public 
policy forbade its enactment. But I do not understand that the courts 
have anything to do with the policy or expediency of legislation. A 
statute may be valid, and yet, upon grounds of public policy, may 
well be characterized as unreasonable. Mr. Sedgwick correctly states 
the rule when he says that the legislative intention being clearly as- 
certained, “the courts have no other duty to perform than to execute 
the legislative will, without any regard to their views as to the wisdom 
or justice of the particular enactment.” There is a dangerous tendency 
in these latter days to enlarge the functions of the courts, by means 
of judicial interference with the will of the people as expressed by the 
legislature. Our institutions have the distinguishing characteristic that 
the three departments of government are codrdinate and separate. Each 
must keep within the limits defined by the Constitution. And the 
courts best discharge their duty by executing the will of the law-mak- 
ing power, constitutionally expressed, leaving the results of legislation 
to be dealt with by the people through their representatives. Statutes 
must always have a reasonable construction. Sometimes they are to be 
construed strictly; sometimes, liberally, in order to carry out the legisla- 
tive will. But however construed, the intent of the legislature is to 
be respected, if the particular statute in question is valid, although the 
courts, looking at the public interests, may conceive the statute to 
be both unreasonable and impolitic. If the power exists to enact a 
statute, that ends the matter so far as the courts are concerned. The 
adjudged cases in which statutes have been held to be void, because 
unreasonable, are those in which the means employed by the legisla- 
ture were not at all germane to the end to which the legislature was 
competent. 

The white race deems itself to be the dominant race in this country. 
And so it is, in prestige, in achievements, in education, in wealth and 
in power. So, I doubt not, it will continue to be for all time, if it 
remains true to its great heritage and holds fast to the principles of 
constitutional liberty. But in view of the Constitution, in the eye of 
the law, there is in this country no superior, dominant, ruling class 
of citizens. There is no caste here. Our Constitution is color-blind, 
and neither knows nor tolerates classes among citizens. In respect of 
civil rights, all citizens are equal before the law. The humblest is the 
peer of the most powerful. The law regards man as man, and takes 
no account of his surroundings or of his color when his civil rights 
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as guaranteed by the supreme law of the land are involved. It is, 
therefore, to be regretted that this high tribunal, the final expositor of 
the fundamental law of the land, has reached the conclusion that it 
is competent for a State to regulate the enjoyment by citizens of their 
civil rights solely upon the basis of race. 

In my opinion, the judgment this day rendered will, in time, prove 
to be quite as pernicious as the decision made by this tribunal in the 
Dred Scott case. It was adjudged in that case that the descendants of 
Africans who were imported into this country and sold as slaves were 
not included nor intended to be included under the word “citizens” 
in the Constitution, and could not claim any of the rights and privileges 
which that instrument provided for and secured to citizens of the 
United States; that at the time of the adoption of the Constitution 
they were “considered as a subordinate and inferior class of beings, 
who had been subjugated by the dominant race, and, whether eman- 
cipated or not, yet remained subject to their authority, and had no 
rights or privileges but such as those who held the power and the 
government might choose to grant them.” The recent amendments 
of the Constitution, it was supposed, had eradicated these principles 
from our institutions. But it seems that we have yet, in some of the 
States, a dominant race—a superior class of citizens, which assumes 
to regulate the enjoyment of civil rights, common to all citizens, upon 
the basis of race. The present decision, it may well be apprehended, 
will not only stimulate aggressions, more or less brutal and irritating, 
upon the admitted rights of colored citizens, but will encourage the 
belief that it is possible, by means of state enactments, to defeat the 
beneficent purposes which the people of the United States had in view 
when they adopted the recent amendments of the Constitution, by one 
of which the blacks of this country were made citizens of the United 
States and of the States in which they respectively reside, and whose 
privileges and immunities, as citizens, the States are forbidden to 
abridge. Sixty millions of whites are in no danger from the presence 
here of eight millions of blacks. The destinies of the two races, in 
this country, are indissolubly linked together, and the interests of 
both require that the common government of all shall not permit the 
seeds of race hate to be planted under the sanction of law. What can 
more certainly arouse race hate, what more certainly create and per- 
petuate a feeling of distrust between these races, than state enactments, 
which, in fact, proceed on the ground that colored citizens are so 
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inferior and degraded that they cannot be allowed to sit in public 
coaches occupied by white citizens? That, as all will admit, is the 
real meaning of such legislation as was enacted in Louisiana. 

The sure guarantee of the peace and security of each race is the 
clear, distinct, unconditional recognition by our governments, National 
and State, of every right that inheres in civil freedom, and of the 
equality before the law of all citizens of the United States without 
regard to race. State enactments, regulating the enjoyment of civil 
rights, upon the basis of race, and cunningly devised to defeat legiti- 
mate results of the war, under the pretence of recognizing equality of 
rights, can have no other result than to render permanent peace im- 
possible, and to keep alive a conflict of races, the continuance of which 
must do harm to all concerned. This question is not met by the sug- 
gestion that social equality cannot exist between the white and black 
races in this country. That argument, if it can be properly regarded 
as one, is scarcely worthy of consideration; for social equality no more 
exists between two races when travelling in a passenger coach or a 
public highway than when members of the same races sit by each 
other in a street car or in the jury box, or stand or sit with each other 
in a political assembly, or when they use in common the streets of a 
city or town, or when they are in the same room for the purpose of 
having their names placed on the registry of voters, or when they 
approach the ballot-box in order to exercise the high privilege of voting. 

There is a race so different from our own that we do not permit 
those belonging to it to become citizens of the United States. Persons 
belonging to it are, with few exceptions, absolutely excluded from 
our country. I allude to the Chinese race. But by the statute in ques- 
tion, a Chinaman can ride in the same passenger coach with white 
citizens of the United States, while citizens of the black race in Louisi- 
ana, many of whom, perhaps, risked their lives for the preservation 
of the Union, who are entitled, by law, to participate in the political 
control of the State and nation, who are not excluded, by law or by 
reason of their race, from public stations of any kind, and who have 

all the legal rights that belong to white citizens, are yet declared to 
be criminals, liable to imprisonment, if they ride in a public coach 
occupied by citizens of the white race. It is scarcely just to say that a 
colored citizen should not object to occupying a public coach assigned 
to his own race. He does not object, nor, perhaps, would he object 
to separate coaches for his race, if his rights under the law were rec- 
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ognized. But he objects, and ought never to cease objecting to the 
proposition, that citizens of the white and black races can be adjudged 
criminals because they sit, or claim the right to sit, in the same public 
coach on a public highway. 

The arbitrary separation of citizens, on the basis of race, while they 
are on a public highway, is a badge of servitude wholly inconsistent 
with the civil freedom and the equality before the law established by 
the Constitution. It cannot be justified upon any legal grounds. | 

If evils will result from the commingling of the two races upon) 
public highways established for the benefit of all, they will be in- 
finitely less than those that will surely come from state legislation 
regulating the enjoyment of civil rights upon the basis of race. We 
boast of the freedom enjoyed by our people above all other peoples. 
But it is difficult to reconcile that boast with a state of the law which, 
practically, puts the brand of servitude and degradation upon a large 
class of our fellow-citizens, our equals before the law. The thin dis- 
guise of “equal” accommodations for passengers in railroad coached 
will not mislead any one, nor atone for the wrong this day done... 4 

I am of opinion that the statute of Louisiana is inconsistent with 
the personal liberty of citizens, white and black, in that State, and! 
hostile to both the spirit and letter of the Constitution of the United 
States. If laws of like character should be enacted in the several States 
of the Union, the effect would be in the highest degree mischievous; 
Slavery, as an institution tolerated by law would, it is true, have dis- 
appeared from our country, but there would remain a power in the 
States, by sinister legislation, to interfere with the full enjoyment of 
the blessings of freedom; to regulate civil rights, common to all citi 
zens, upon the basis of race; and to place in a condition of legal in 
feriority a large body of American citizens, now constituting a par 
of the political community called the People of the United States, fon 
whom, and by whom through representatives, our government is 
administered. Such a system is inconsistent with the guarantee given 
by the Constitution to each State of a republican form of government? 
and may be stricken down by Congressional action, or by the court? 
in the discharge of their solemn duty to maintain the supreme la 
of the land, anything in the constitution or laws of any State to the 
contrary notwithstanding. | 

For the reasons stated, I am constrained to withhold my assent fron} 
the opinion and judgment of the majority. 


